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UNITED STATES OF AMERICA, 


APPELLEE, 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT ! 
| 


Appellant was indicted in the District of Columbia 
| 
for murder in the second degree under 22 D. C. Code §2403 
| 
(1961). The District Court had jurisdiction by virtue of 


11 D. C. Code §521 (Supp. V, 1966). 
After a jury trial, appellant was found guilty of 
| 


manslaughter and sentenced. Appellant's motion for a new 
trial following post-trial discovery that he suffered from 


a chronic brain syndrome associated with alcoholic) intoxi- 


| 
| 
cation was denied. 
| 
| 


Appellant's application for leave to appeal in forma 
pauperis pursuant to 28 U.S.C.§1915 and under Rule 41 (a) of 
the Court of Appeals in the District of Columbia was timely 
filed but was denied as frivolous by the District Court. 

It was, however, granted by this Court. Jurisdiction is 
vested in this Court by virtue of the Act of June 25th, 
1948 c. 646, 62 Stat. 929,930, as amended, 28 U.S.C. §1291 


and 1294. 


STATEMENT OF THE CASE 


Late in the evening of December 23, 1964, Elizabeth 


Louise Henderson was stabbed in the heart and pulmonary 


artery with an icepick and died. (Tr. 29-33) _1/ This 


death occurred in the rented room occupied by the decedent 
and the appellant, Herbert L. Carter, during a fracas be- 
tween them. (Tr. 177-182, 194-197) A third person, Charles 
Cain,was present in the room at the time but did not see 
the actual incident because he had his back turned and was 
watching television. (Tr. 156-162) Both the decedent and 
the appellant had been drinking. (Tr. 35, 38-40, 86-88, 


92-94, 106, 154, 155, 157-159, 188) The actual facts as to 


1/ 


— The abbreviation "Tr." refers to the trial transcript 
consisting of one volume with 259 consecutively 
numbered pages. 


a2 % 


's 


| 
how the stabbing occurred are unclear. The appellant 
| 


defense at the trial was that the stabbing was accidental 
while he tried to defend himself from the decedent. (Tr. 
95-104, 177-182, 194-197) | 

After the death occurred, appellant fell aiden. woke 
up the next morning, drank the entire day, and that night 
informed a policeman on the street that he thought he had 
killed his wife. As a result, the appellant then |brought 
the policeman back to his room and showed him the body of 
the decedent. (Tr. 45-47, 104,105) | 


The appellant was arrested, taken to a police station, 


interrogated by three homicide detectives, and signed a 
statement concerning the death. This statement was used 
during the trial to impeach the credibility of the appel- 
lant. (Tr. 117-119, 122-131, 195-197) 
Appellant was indicted on a charge of second degree 
murder. After a trial by jury, he was found guilty of 
manslaughter. 


After the trial was over, as a result of motions for 
mental examinations and neurological tests made by appel- 
lant's counsel, it was determined that appellant suffers 
from a chronic brain syndrome associated with alcoholic 


intoxication. As a result of this organic damage,) the 
| 


a 


appellant has. a mental deficiency (1.Q.-68) 2/ It was the 


opinion of a Legal Psychiatric Division psychiatrist that 
appellant's crime was not e product of this mental defect 
although he would not give an opinion as to productivity 
if the offense were committed during a period when the 
defendant had drunk a substantial amount of alcohol. 

A motion for a new trial was made on the grounds that 
this information and the defense of insanity should have been 
presented to the jury but was denied. On January 7, 1966, 
the appellant was sentenced to serve a four to fourteen 
year term of imprisonment. 

Facts Relating to Point I 

On December 24, 1964, the night following the stabbing 
of the decedent, the appellant stopped Policeman Connie Swiner 
on the corner of 14th and P Street Northwest at 11:05 P. M, 
The appellant: informed the patrolman that he thought he had 
killed his wife and insisted that Private Swiner return with 
him to the basement room at 1305 Que Street, N. W. (Tr. 44- 
48, 51-52, 104-106). Private Swiner did find the body of 


the decedent and called the Second Precinct Police Station. 


_2/ Letter from Irving L. Berman, M. D., staff psychiatrist, 
Legal Psychiatric Division, filed with the District Court 
November 17, 1965. 


Se 


In response, three homicide detectives came to the appellant's 
room arriving at about 11:30 P.M. (Tr. 54-59) Although it is 
not completely clear from the record, appellant wals probably 
under arrest before that time by Private Swiner at) 11:10 P.M, 
(Tr. 36), but in any case, he was under arrest at 11:30 P.M. 


(Tr. 57-58, 171-173). He was transported to the Second 


| 
Precinct Police Station where he arrived at 11:50 P.M. (Tr.164). 
| 


There he was interrogated by three homicide detectlives, Frank L, 
Eccles, Joseph M. O'Brien and Kelly. 
A statement was taken from the appellant, typewritten 

and signed by the appellant (Tr. 56-58, 122, 164-174, 195- 
198). According to this statement, (Government Exhibit No. 6 
for Identification) it was started at 11:55 P.M., December 24, 
1964 and was completed at 12:55 A.M., December 25,| 1964. 


It contained the following preliminary statement by 
| 


Detective Frank L. Eccles: 


"I now ask you if you want to make a complete 
statement, telling what knowledge you have of 
the stabbing so that it can be taken down in 
typewritten form. Before making such a state- 
ment, I advise you that your statement must be 
made freely and voluntarily; also, that your 
statement will be used at your trial if it 
becomes necessary. After hearing what I have 
just told you, do you want to make a complete 
statement?" _3 


Cf. testimony of Detective Frank L. Eccles, Tr. 
QUESTION: Did you give him any advice as to 
rights at that premises? ANSWER: I told him/i 
wasn't necessary for him to make a statement.! 

ae5he 


The appellant denied he received any such advice or that 
he knew what he was signing. (Tr. 119, 122-124) He also 
testified that he was sick at the time, and, indeed, was 
taken to the hospital right after the interrogation. (Tr. 
167, 175) This statement was not used as part of the 
government's case-in-chief but was used at the trial over 
defense objections (Tr. 118-122) to impeach the credibi- 
lity of the defendant on whether he had ever seen the ice 
pick before which killed the decedent, whether he had used 
the ice pick to eat potato chips, whether he knew the dece- 
dent was dead until the following morning, whether he and 
a friend had placed the decedent on the bed where she was 


found, and whether he had danced with the decedent prior 


to her death. (Tr. 97, 117, 124-126) 


Facts Relating To Point If 


Neither prior to the trial nor during the trial was 


any motion made to determine competency of the appellant 
to stand trial nor to determine whether he was suffering 
from any medical disease or defect which would excuse crin- 
inal responsibility. During the trial, the defendant 
jumped to his feet and began shouting at a government rebut- 
tal witness during his testimony. (Tr. 161-162) At other 
times he was uncooperative with his counsel and appeared to 
be withdrawn. (Motion For New Trial, p. 3) 

on ae 


After the trial, on June 25, 1965, defendant's counsel 
moved for an order for mental examination of appellant at 
| 
St. Elizabeths Hospital based on a repo.t of the Legal Psy- 


chiatric Service which a probation officer had requested. 


As a result, the appellant was sent to St. Elizabéths Hos- 
| 


pital for a sixty-day examination. A report was sent to the 
District Court by Dr. Dale C. Cameron, Superintendent of 
St. Elizabeths Hospital, dated August 27, 1965, stating that 
as a result of examinations and observation, it = the 
hospital staff's opinion that the appellant was mentally 
competent and was not then nor had he, on December 23, 1964, 
been suffering from any mental disease or defect. | It was 
determined, however, by appellant's counsel that appellant 
had never been given neurological tests during this sixty- 
day examination period. Accordingly, appellant's counsel 
on September 20, 1965 moved for an order for further mental 
examination including a complete neurological examination. 
Thereafter, a report was filed by Irving L. soins 
M. D., Staff Psychiatrist of the Legal Psychiatric| Division, 
that appellant suffers from a chronic brain syndrome asso- 
ciated with alcoholic intoxication and that this organic 
brain damage had resulted in a mental deficiency, (1.Q.-68). 
Dr. Berman was of the opinion that the appellant was 


Pte ae 


mentally competent to understand the proceedings against 
him and to assist in his own defense and that his alleged 
offense was not a product of his mental condition on or 
about December 24, 1964. 

Appellant's counsel filed a motion for a rew trial 
based on the following grounds: 


a. Neurological testing showed that Carter has 
definite and substantial organic brain damage. 


b. Yet Carter's mental condition is not readily 
apparent from merely interviewing him without 
the benefit of psychological and neurological 
testing. 


Because cf Carter's mental condition, he has 
less behavior control than the ordinary person. 


Likewise when Carter consumes alcohol, he loses 
his behavior controls more easily than the 
average person. 

Dr. Berman's opinion that the offense was not 

@ product cf Carter's mental condition was 
based on Carter's condition when the doctor 

saw hin, without considering how any contem- 
poreneous consumption of alcohol would affect 
his condition." 

The evidence at the trial was clear that appellant 
had been drinking heavily the day the stabbing occurred. 
(Tr. 92-96, 98, 106, 112). 

The government opposed the motion on the grounds that 


this newly discovered evidence did not satisfy the criteria 


of Thompson v. United States, 88 U.S.App.D.C. 235, 188 F.2d 


Bee 


651 (1951) in that appellant had not been diligent in pro- 
curing the newly discovered evidence and that it probably 


would not produce an acquittal in the event of a new trial. 


Appellant's motion for a new trial was denied. | 


Facts Relating To Point III 
This case was tried on April 1 through 7th, 1965. 


Appellant's counsel moved to bar any reference to criminal 


convictions of the appellant to impeach his credibility. 
| 


(Tr. 75,76) The basis for the motion to exclude the con- 
| 


victions were (1) that they were too remote in tine, (2) 
that they deprived the appellent of rights under the Fifth 
Amendment, and (3) that they were not the type of joffenses 
that affect credibility. 
In response to this motion, the following prophetic 


exchange occurred between the Court and appellant's counsel 
(Tr. 76): | 
“THE COURT: Do you want me to change the law? 


MR. DRISCOLL: Well, I would like you to, Your 
Honor. 


THE COURT: I don't think I can do it. The 
Court of Appeals will have to 
change it." 


The trial court refused to bar the use of the convictions. 
| 


A. month and a half later, om May 21, 1965, the Court of Appeals 


a ae 


in the case of Luck v. United States, 121 U.S.App.D.C. 151, 
348 F.2d 763 (1965), held a trial court should exercise 
discretion in determining whether to permit prior convictions 
to be used to impeach credibility. 

The government on cross-examination asked the appellant 
whether he had been convicted in 1941 of assault with a dan- 
gerous weapon, of malicious assault in 1935, robbery in 1946 
and of assault and carrying a dangerous weapen in January, 
1963 for which he received 180 days on the simple assault 
charge and 90 days for the weapon charge. (Tr. 115-116) 


CONSTITUTIONAL AND STATUTORY 
PROVISIONS AND RULES INVOLVED 


See Appendix. 


STATEMENT OF POINTS 
l. It is highly prejudicial error to permit the use of 
a statement extracted from the appellant while under arrest 


as a result of police interrogation in the police station in 


violation of the Mallory Rule to impeach his credibility. 


(With respect to Point 1, appellant desires the Court to 
read the following pages of the reporter's transcript: Tr. 
36, 54-59, 117-126, 164-174, 195-198.) 

2. The District Court erred in denying the motion for 
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a new trial based on the post-trial discovery that appellant 
suffers from a chronic brain syndrome associated EEE alco- 
holic intoxication which resulted in a mental defi¢iency 
(I.Q. 68) and in which there was no lack of dtlisehce on the 
part of trial counsel in bringing this matter to the Court's 
attention. (See Tr. 161-162; Proceedings before the Honor- 
able Edward M. Curran for sentencing, November 19,1965, 
pages 1-4.) 

3. The District Court failed to exercise its| discretion 
or abused its discretion in allowing impeachment of appellant 
at the trial by criminal felony convictions ERECEY > twenty- 
four and nineteen years old and two misdemeanor convictions. 
(See Tr. 75, 76, 115, 116.) | 
| 


SUMMARY OF ARGUMENT 


The appeliant was arrested and taken to the Second Pre- 
cinct Police Station where he was interrogated in Lolstdon 
of the Mallory Rule. The police did not attempt to bring hin 
before a magistrate without unnecessary delay to inform him 
of his rights. As a result, he signed a statement! which 
varied in material respects from the testimony the appellant 
gave at the trial on how the death of the decedent! occurred. 


=: es 


Not only was the statement extracted in violation of the 
Mallory Rule, but it also was an involuntary statement because 
the appellant had been drinking for two days, had an 1.Q. of 
68, and was interrogated by three homicide detectives in the 
police station. This statement was not used as part of the 
government's case-in-chief but was used at the trial over 
defense objections to impeach the credibility of the defend- 
ant on details regarding his claim that the death of the de- 
cedent occurred accidentally while appellant was defending 
himself from her. Its use for impeachment purposes was fully 
as prejudicial and violative of appellant's rights as if it 
had been introduced in evidence. 

After the trial was over, it was determined that the ap- 
pellant suffered from a chronic brain syndrome associated 
with alcoholic intoxication which resulted in a mental defi- 
ciency of an I.Q. of 68. The discovery of this brain damage 
at the end of the trial, was not due to negligence of appel- 
lant's trial counsel because it could not readily be ascer- 
tained without neurological tests. It was not discovered 


even during a sixty-day mental examination of appellant at 


St. Elizabeths Hospital. It only came to light after neuro- 


logical and psychological tests conducted by the Legal Psy-— 


chiatric Service. The trial court abused its discretion in 
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refusing to grant a motion for a new trial to permit the 


issue of insanity to go to the jury. | 


The trial court permitted, over defense objections, the 


| 
government to impeach the credibility of the defendant by 


asking him about three felony criminal convictions, thirty, 
| 


twenty-four and nineteen years old,and two misdemeanor con- 


victions. The trial court either did not know it ‘had any 


| 
discretion in determining whether to exclude these convictions 


for impeachment purposes, or, if it did know, it abused its 


discretion in not excluding then. 


I. 


THE COURT ERRED IN PERMITTING THE USE OF A STATEMENT EXTRACTED 
FROM THE APPELLANT WHILE UNDER ARREST AS A RESULT OF POLICE 
INTERROGATION IN THE POLICE STATION IN VIOLATION OF THE 
DECISION OF MALLORY v. UNITED STATES, 354 U.S. 449 (1957) TO 
IMPEACH HIS CREDIBILITY. 


In Walder v. United States, 347 U.S. 62 (1954) the 
Supreme Court held that, in some circumstances, an accused 
can be impeached by the use of otherwise inadmissible evidence. 
It is doubtful, however, whether Walder has much, if any, 
vitality today. In the Supreme Court's historic decision of 
last term, Mirande v. Arizona, 384 U.S. 436, 476,477 (1966), 
the Court said: 


"The privilege against self-incrimination protects 
the individual from being compelled to incriminate 
himself in any manner; it does not distinguish de- 
grees of incrimination. Similarly, for precisely 
the same reason, no distinction may be drawn between 
inculpatory statements and statements alleged to be 
merely 'exculpatory.' If a statement made were in 
fact truly exculpatory it would, of course, never 
be used by the prosecution. In fact, statements 
merely intended to be exculpatory by the defendant 
are often used to impeach his testimony at trial 
or to demonstrate untruths in the statement given 
under interrogation and thus to prove guilt by 
implication. These statements are incriminating 
in any meaningful sense of the word and may not 
be used without the full warnings and effective 


waiver required for any other statement. 
(Emphasis added) 


Concededly that language in the Miranda decision is 


dictum since in each of the four cases decided by Miranda, 
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the confessions obtained were introduced in evidende and 

were not used for impeachment purposes. Yet, it sdems 

apparent that the Supreme Court will no longer permit the 

use of illegally obtained statements for impeachment purposes. 
Even before Miranda, this court had, in a series of 

cases limited and undercut the Walder rule in the District 

of Columbia. Its high water mark was in Tate v. United 

States, 109 U.S.App.D.C. 18, 283 F.2d 377 (1960). (However, 

starting with Tommie Johnson v. United States, 120)U.S.App. 


D.C. 69, 344 F.2d 163 (1964) and culminating in Inge v. 


United States, U.S.App.D.C. , 356 F.2d 345 (1966) 


and Lee_v. United States,(No. 19,939, decided October 20, 
1966), this Court has left little life to Walder and Tate 
in this Circuit. 4/ 

The government's use of the statement obtained from 
the appellant in this case for impeachment purposes was 
error and warrants reversal. The appellant informed Private 
Connie Swiner at 11:05 P.M. on December 24, 1964 that he 
thought he had killed his wife. Private Swiner accompanied 
the appellant back to his room and found the decedent. 


—! Cf. Bailey v. United States, 117 U.S.App.D.C. 241, 


328 F.2d 542 (1964) (Wright, J., dissenting). 
eeu 


at about 11:10'P. M. Private Swiner immediately notified 

the Second Precinct Police Station which dispatched three 
homicide detectives who arrived at 11:30 P. M. Whether the 
appellant was technically under arrest prior to their arrival 
is not completely clear from the record, although it is diffi- 
cult to believe that the appellant was free to leave after 
Private Swiner had been shown the deceased's body by the 
appellant. Seals v. United States, 117 U.S.App.D.C. 79, 

325 F.2d 1006. Cert. den. 376 U.S, 964 (1964); Kelly v. 
United States, 111 U.S.App.D.C. 396, 398, 298 F.2d 310, 312 
(1961). In any case, the appellant was under arrest by 

11:30 P. M. The appellant was taken to the Second Precinct 
where a statement was taken from him (Government's Exhibit 
No. 6 for Identification) by three homicide detectives start- 
ing at 11:55 P. M., December 24, 1964, and concluding at 


12:55 A, M., December 25, 1964. 


1. The Appellant's Written Statement Was Inadmissible 
Under the Mallory Rule. 


After the! appellant was arrested, he was not taken 


“as quickly as possible" before a magistrate in accordance 
with Rule 5(a), Fed. R. Crim. P., to warn him of his right 
to retain counsel, of his right to have a preliminary 


examination, of his right not to make any statement and 
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| 
that any statement made by him may be used against hin. 
Mallory v. United States, 354 U.S. 499 (1957) 
Here the police questioned "for the production of evi- 
dence", Greenwell v. United States, 119 U.S.App.D.C. 43, 
45, 336 F.2d 962, 966 (1964). The delay "was utilized to 
obtain a confession by secret police interrogation... [A] 
confession so obtained is not ‘spontaneous’ within the 
Mitchell decision and it is not admissible under Mallory." 
Spriggs v. United States, 118 U.S.App.D.C. 248,251,335 F.2d 
283,286 (1964); Greenwell v. United States, supra; Queen v. 
United States 118 U.S.App.D.C, 262,335 F.2d 297 (1964). 
There is also a dispute as to whether the appellant 
was warned of his right to remain silent. Howevet, as Chief 
Judge Bazelon said in Alston v. United States, 121 U.S.App. 


D.C. 66,67, 348 F.2d 72,73 (1965): 
| 
"But ‘it is of little consequence that the officer 
says he advised [appellant] he need make no state- 
ment and if he did it would be used against him. 
Under the law [appellant] was entitled to be/taken 

to a magistrate for public advice by the magistrate 
as to his rights, including his right to counsel 
with an opportunity to obtain counsel.’ Spriggs v. 
United States, 118 U.S.App.D.C, at 240,335 F,2d at 
285. Even if police had warned appellant of |his 
right to remain silent, such warning may well be 
meaningless in the coercive milieu of secret police 
interrogation. 'A basic purpose of Rule 5(a), Fed. 
R. Crim, P.,is to make certain that a person arrested 
is advised by a judicial officer of his constitu- 
tional right[s]...° Greenwell v. United States, 

119 U.S.App.D.C. at 47, 336 F.2d at 966 (emphasis 

in original), See Queen v. United States, supra." 


Py ee 


Although this was late at night, a magistrate was 
available before which appellant could have been brought. 
A magistrate is available twenty-four hours a day in the 
District of Columbia. Tatum v. United States, 114 U.S.App. 


D.C. 188, 313, F.2d 114 (1962); Coleman v. United States, 


114 U.S.App.D.c. 185, 313 F.2d 576; Elsie Jones v. United 


States, 113 U.S.App.D.C. 256, 307 F.2d 397 (1962); Akowskey v. 
United States, 81 U.S.App.D.C. 353, 158 F.2d 646 (1946) 

Since the government never offered the statement obtained 
from the appellant in evidence, no ruling on its admissibility 
was made by the trial court, although all parties treated it 


as inadmissible. _3/ 


2. The Statement Was Involuntary. 

Even under the so-called "voluntariness" test, the 
statement should not have been used for any purpose. The 
test has been whether the "totality" of circumstances de- 
prives the defendant of a "free choice to admit, to deny, 


or to refuse to answer", Lisenba v. California, 314 U.S. 
219 (1942) 


_5/ Cf. (Tr. 120) "THE COURT: Certainly he can use 
this for impeachment 
purposes. He volunteered 
this statement. He can't 


put it in as a confession 
of the crime. 


(emphasis added) 


219 at 241 (1941), and, whether physical or paychqlogical 
coercion was of such a degree that "the defendant's will 
was overborn at the time he confessed". Haynes v. Washington, 
373 U.S. 503,513 (1963); Lynumn v. Illinois, 372 U.S. 528,534 
(1963). 


Appellant's statement here was the product of mental 
PP 


compulsion. He was surrounded by three policemen land was 
feeling sick at the time. He had been drinking all day, as 


well as the day before. Appellant was a mental defective 


with an I.Q. of only 68. _6/ 


Nor can the fact that the defendant voluntarily testi- 
| 
fied to a different version of the events charged in the 


| 
indictment be said to have cured the error. 
"Tt is now axiomatic that a defendant in a criminal 
case is deprived of due process of law if his) con- 
viction is founded in whole or in part upon an 
involuntary confession, without regard for the 
truth or falsity of the confession." Jackson v. 
Denno, 378 U.S. 368 (1964) citing Rogers v. 
Richmond, 365 U.S. 534 (1961). 


| 
The very fact that appellant's first story was impeached 


with illegally obtained statements contradictory to both his 
| 


_6/ Culombe v. Connecticut, 367 U.S. 568 (1961) (a mental 
defective of moron class); Fikes v. Alabama, 352 U.S. 
568 (1957) (uneducated defendant of Iow mentality or 
mentally ill); Hutcherson v. United States, 122 U.S. 
App.D.C. 51, 351 F.2d 748 (1965). 
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first and second stories must, of necessity, have cast 


additional doubt on the credibility of the appellant. 


3. The Court Erred In Permitting The Use Of The 
Statement For Impeachment Purposes. 


There is a striking similarity between the instant 
case and the case of Inge v. United States, _U.S.App.D.C. 
__ 356 F.2d 345 (1966). In the Inge case, just as here, 
the appellant was charged with the second degree murder of 
@ woman with whom he had been living and was convicted by 
@ jury of the lesser included offense of manslaughter. At 
the trial, he claimed that he was attacked by the decedent 
with a knife and that he acted in self-defense. Here the 
appellant claims that the death of the decedent was the 
result of an accident while he also was acting in self- 
defense against an attack with an ice pick. 

In Inge, a statement had been obtained from the appel- 
lant shortly after being arrested, It was used on cross- 
examination cof the defendant in that case by the government, 
both to impeach him and to "refresh" his recollection. In 


the instant case, it was used here for the same purpose, 


The government in Inge argued that the appellant's 


claim that the deceased attacked him could be impeached, 
since his prior statement was to the effect that she did 
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not have a knife. There was the same discrepancy in the 
instant case. But in Inge, the Court said: 


"In White v. United States, 121 U.S.App.D.C. 287, 
349 F.2d 965 (1965) we held that since the nature 
cf the deceased's attack against the defendant 
was central to his only defense, his testimony on 
the question could not be impeached by an inadmis- 


sible statement." 


The statement used to impeach the appellant was not 
| 


a confession of the charge for which he was being tried, 
but was instead another version of the accident. However, 
it was used in such a manner that the jury would have the 
impression that the appellant was, in fact, being impeached 
by a statement confessing the crime charged in the lindiet- 
ment. (Tr, 117-127) 
Its use to impeach the credibility of the appellant 
“was as damaging as if the statement had been admitted in 
evidence," a | 
Its use deprived the appellant of a fair trial under 
the due process clause and violated his privilege against 
self-incrimination protected by the Fifth iendnent to 


the United States Constitution. Miranda v. Arizona, eupra.—°/ 


_7/ White v. United States, 121 U.S.App.D.C. 287, 230, 349 
F.2d 965, 968 n. 6 (1965) 


_8/ C£. Johnson v. New Jersey, 384 U.S. 719 (1966) | 
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If the government, however, now argues that the state-~ 
ment was not cbtained in violation of the Mallory rule, 
then the proper procedure would be to reverse and remand 
for a new trial where the issue may be considered on a 
proper motion since the District Court conducted no inquiry 
eon the Mallory question. Inge v. United States, 121 U.S. 


App.D.C. at 67, 348 F.2d at 73. 


It. 

THE COURT ERRED IN DENYING THE MOTION FOR A NEW TRIAL BASED 
ON THE POST-TRIAL DISCOVERY THAT APPELLANT SUFFERED FROM A 
CHRONIC BRAIN SYNDROME ASSOCIATED WITH ALCOHOLIC INTOXICATION. 

Recent decisions of the courts indicate a highly desir- 
able re-evaluation of the criminal responsibility of those 
persons suffering from mental afflictions.— 9/ 

Under Davis v. United States, 160 U.S. 469, if there 
is "some evidence” supporting the defendant's claim for 


mental disability, he is entitled to have that issue sub- 


mitted to the jury. “Some evidence" means more than a 


__9/ Durham v. United States, 94 U.S.App.D.C. 228, 214 F.2d 
862 (1954); McDonald v. United States, 114 U. S.App.D.C. 
120, 312 F.2d 847 (1962); Easter v. District of Columbia, 
__U.S.App.D.C.__, 361 F.2d 50 (1966); Driver v. 
Hinnent, 4th Cir., 356 F.2d 761 (1966) 


ey ee 


"scintilla", Battle v. United States, 209 U.S. 36,38. But 
the amount need not be so substantiai as to require, if 
uncontroverted, a directed verdict of acquittal 204 As 
| 
this Court said in McDonald v. United States, 114 U.S.App. 
D.C. 120,122, 312 F.2d 847, 849 (1962): 
"The judgment of the trial court as to the suf- 
ficiency of the evidence is entitled to great 
weight on appeal, but, since the defendant's | 
burden is merely to raise the issue any fiom 
doubt should be resolved in his favor. 
In Easter v. District of Columbia, U.S.App.D.C. 
361 F.2d 50 (1966) ,expert medical and psychiatric evidence 
established that the defendant was a chronic alcoholic who 
had lost control over his use of alcoholic beverages. The 
| 
Court of Appeals for the District of Columbia, sitting 
en banc, granted leave to appeal and held that chronic al- 


coholism is a defense to the charge of public intoxication. 
| 


| 
10/ Cf. Tatum v. United States, 88 U.S.App.D.C. 386, 190 
F.2d 612; Wright v. United States, 102 U.S “App .D. Cc. 
36,39, 240 F.2d 47; Logan v. United States, 109 U.S. 
App.D.C. 104, 284 F.2d 238. 


In the McDonald case a psychiatrist and psychologist 
testified that the defendant md a "mental defect" 

principally because his I.Q. rating as shown by 
various tests was 68. Coincidentally, in this case, 
appellant's I1.Q. is exactly the same. | 
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One who is a chronic alcoholic cannot have the mens rea 
necessary to be. held responsible for being drunk in public. 
Moreover, four members of the Court agreed with the Fourth 
Circuit's ruling in Driver v. Hinnant, 356 F. 2d 761 (1966), 
that conviction! of an alcoholic for public intoxication 
would offend the Eighth Amendment ban on cruel and unusual 
punishment (id. at 764). 

Rule 33 of the Federal Rules of Criminal Procedure 
provides that a! motion for a new trial based on the grounds 
of newly discovered evidence may be made within two years 
after final judgment. 

In Thompson v. United States, 88 U.S.App.D.C. 235, 188 
F.2d 652 (1951), this Court stated the criteria for obtaining 
a new trial on newly discovered evidence: 

"To obtain a new trial because of newly discovered 

evidence (1) the evidence must have been discov- 

ered since the trial; (2) the party seeking the 

new trial must show diligence in the attempt to 

procure the newly discovered evidence; (3) the 

evidence relied on must not be merely culminative 

or impeaching; (4) it must be material to the 

issues involved; and (5) of such a nature that in 

a new trial it would probably produce an acquittal." 

The government in opposing the motion for a new trial 
in the court below contended that appellant's trial counsel 


had failed to exert due diligence in producing the evidence 


which is now characterized as "newly discovered." 


oDh 


After the trial had ended, resulting in appellent's 
conviction, the trial court referred the matter to the pro- 
bation office for a pre-sentence report. A probation offi- 
cer had the appellant examined by the Legal Psychiatric 
Service, which recommended a mental examination at st. 
Elizabeths Ser tel Accordingly, on June 25, 1965 
counsel, with the consent of the government, made @ motion 
to have the appellant referred to St. Elizabeths Hospital 
for a sixty-day examination. At the end of that sigty-day 

| 
period, the Hospital reported that appellant had no mental 
disease or defect. Counsel determined, however, that no 
neurological tests had been conducted on appellant and 
promptly applied for a further order to conduct such tests. 
It was only after those tests were completed that di xepeck 


was made to the trial court that appellant was suffering 


from a chronic brain syndrome associated with alcoholic in- 
| 


toxication. Significantly, appellant's trial counsel was 
| 
informed that appellant's mental condition is not readily 


| 

apparent from interviewing him without the benefit of 
13/ | 

psychological and neurological testing. In light of 


| 
12/ See Transcript of Proceedings dated June 25, 1966, 
bound with trial transcript after p. 259. 


13/ See Motion for New Trial, p. 2. 
OG 


that fact and the fact that St. Elizabeths Hospital failed 


to detect appellant's organic brain damage during a sixty- 


day period, how was it to be expected that a layman could 


have made such 'a determination when only a neurological 


‘ 
\ 


examination and tests would disclose it? Furthermore, it 
is interesting to note that St. Elizabeths Hospital did not, 
on its own, attempt to give the appellant any neurological 
examination or tests. 

The record of this case shows that on the date of the 
offense the appellant had been drinking extensively; that he 
was intoxicated and not in full control of his behavior; 
that as a result of alcoholic consumption, appellant had 
developed a chronic brain syndrome associated with alcohol- 
ism; that this disease will only be placed in the "chronic" 
category when it becomes apparent that permanent irrevers- 
ible damage to:the brain has occurred, cf. American Psychi- 
atric Association, Diagnostic and Statistical Manual: Mental 
Disorders, p. 20; that as a result of the orgenic brain 
damage, appellant had an 1.Q. of 68; and that at the trial 
appellant demonstrated certain symptoms of mental disease 
characteristic of one who possesses a chronic brain syndrome 
as, for example, when appellant jumped to his feet and began 
shouting at a government rebuttal witness during his testi- 


mony (Tr. 161,162). 
296: = 


Although Dr. Irving Berman of the Legal Psychiatric Ser- 


vices stated in his opinion that the appellant's mental defect 


did not have a causal relationship to his acts res 
the death of the decedent, much could have been ga 
cross-examination of Dr. Berman as well as the int 
This 


of lay evidence for submission to the jury. 


case in which the appellant is an indigent and doe 


the funds to retain private psychiatrists in order 


the conclusions stated by the government psychiatr 
14/ 


out supporting data. 
In McDonald v. United States, supra, at 851, 


held that the "jury should be told that a mental d 
or defect includes any abnormal condition of the m 


substantially affects mental or emotional processe 


uw 15/ 
substantially impairs behavior controls. ~~ 


14/ 


Rollerson v. United States, 119 U.S.App.D.C 
F.2d 269 (1964); Brown v. United States, 11 
D.C. 76, 331 F.2d 822 (1964). 
For criticism of "boilerplate" reports, see 
United States, 122 U.S.App.D.C. 280, 343 F. 


ulting in 
fined by 
Laanbton 
is anothe 
s not have 
| to counter 


ists with 


the court 
| 


isease 


| 

find which 
| 
s and 


- 400, 343 
8 U.S.App. 


| Leach v. 
2a 451,453 


(1965); Jackson v. United States, 118 U.S.App.D.C. 341 
336 F.2d 579 (1964) (Bazelon, C.J., concurring in part 


and dissenting in part); Adams v. United St 
U.S.App.D.C. 152, 337 F.2d 548 (1964) (Bazel 
dissenting); Goldstein and Fine, "The Indig 
the Psychiatrist and the Insanity Defense," 


L. Rev. 1061 (1962); Holloway v. United Sta 


ates, 119 
on, C.J. 

ent Accused, 
| 110 U. Pa. 


tes, 119 


U.S. App.D.C. 396, 343 F.2d 265 (1964);Henderson v. 


United States, U.S.App.D.C. » 349 F.2d 
(Bazelon, C. J. concurring). 
See also 


260, 307 
U.S. App.D.C., 


113 U.S 


States 
n 
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Campbell v. United App. 
Fooa 507 ; and Hawkins v. United St 


712 (1966) 


; D.C 
ach; ii4 


Although ‘expert testimony is admissible in the evalu- 
ation of a defendant's mental condition, that evaluation is 
never binding ion a jury. When "some evidence” of a mental 
disease or a defect is presented, as here, the question of 
causal relationship and responsibility is always a question 
for the jury. Frigillana v. United States, 307 F.2d 665; 
Smith v. United States, 112 U.S.App.D.C. 300, 353 F.2d 383 


16/ 
(1965). Criminal responsibility is always a legal, not 


a medical, determination. Carter v. United States, 102 U.S. 
17 


App.D.C. 227, 252 F.2d 608 (1959). 

On the facts of this case, the interest of justice 
requires the granting of a new trial. The question as to 
whether defendant possessed the requisite intent necessary 


to commit the crime of which he was convicted was a matter 


16/ See also Castle v. United States, 120 U.S.App.D.C. 398, 
347 F.2d 492 (1964), cert. den. 381 U.S. 953 (1965); 
Horton v. United States, 115 U.S.App.D.C. 184, 317 F. 
24 595 (1963); Rivers v. United States, 117 U.S.App. 
D.C. 375, 330 F.2d 841 (1964); Hightower v. United 
States, 117 U.S.App.pD.C. 43, 325 F.2d 616 (1963). 


17/ In Blocker v. United States, 110 U.S.App.D.C. 41 at 50, 
288 F.2d'853, at 862, concurring opinion of Judge Burger, 
he pointed out that experts ought not to be permitted to 
express a conclusionary opinion on whether a particular 
act was or was not the "product" of mental disease and 
that United States v. Spaulding, 293 U.S. 498 (1935), 
and Simmons v. United States, 92 App.D.C. 122, 206 F. 
2d 427 (1953), preclude such opinions. 
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which should have been placed before a jury even though it 
was not discovered until after the trial was conpleted. 

A motion for a new trial will not be disturbed on appeal 
except for abuse cf discretion or erroneous application of 


18/ 


law. Smith v. United States, _U.S.App.D.C.__, 361 F.2d 74 
(1966) 


Here, however, there was newly discovered evidence that 
was of a substantial nature that the appellant hed organic 
brain damage. At the very least, the trial court should 
have held a full hearing on the appellant's mental lcondition, 
Dusky v. United States, 362 U.S. 402 (1962), and not denied 


the motion for a new trial without a hearing. 


III | 


THE COURT ERRED IN PERMITTING IMPEACHMENT OF THE APPELLANT 
BY QUESTIONS CONCERNING PRIOR CONVICTIONS. 


In the District of Columbia the trial court is vested 

with discretion as to whether to allow the prosecution in a 

criminal case to use prior convictions to impeach a defend- 
| 


ant who is taking the stand in his own behalf. This discre- 


18/ Thompson v. United States, 88 U.S.App.D.C. 235, 188 F. 
2d 652 (1951); McDonald v. United States, 81 U.S. App. 
D.C. 123, 155 F.2d 297 (1946). But see Amos ve United 
States, 95 U.S.App.D.C. 31, 218 F.2d 44, “Delb ev. 
United States, 104 U.S.App.D.C. 399, 401, 262 2 24 711, 
712 (1958). 
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tion results from the use of the word "may" rather than the 
word "shall" in the authorizing statute, 14 D.C. Code §305 
(1961). See Luck v. United States, 121 U.S.App.D.C. Si, 
348 F.2d 763 at 763 Giese Such discretion is necessary 


because of the tendency of juries to think of a defendant 


with prior convictions as a habitual criminal who should be 


punished whether he committed the particular crine charged 
or not. Richards v. United States, 89 U.S.App.D.C. 354, 357 
192 F.2d 602, 605 (1951), cert. den. 342 U.S. 946 (1952). 
This discretion must be exercised in instances where the 
value of the impeachment is outweighed by the potential of 
prejudice to the defendant. Nor can the prejudice be cured 
by a subsequent jury instruction. 

"Cautionery instructions, copiously provided by 

the trial judge in this case, do not give the 

accused adequate protection. They cannot prevent 

the jury from considering pricr actions in deciding 

whether appellant has committed the crime charged." 

Awkard v. United States, 122 U.S.App.D.C. 165, 

352 F.2d 641, 645 (1965). 


In this case a motion was made by the appellant's 


counsel to exclude any reference to these convictions for 


19/ Cf. Hood v. United States (No. 12,650, decided June 
30, 1966). 


20/ | 
impeachment purposes (Tr. 75, 76). It seems apparent from 


the colloquy on this motion that the District Court) Judge did 


not feel he had any discretion on whether such questions could 


or could not be asked. On May 21, 1965, a month and a half 


later, the Court of Appeals handed down the Luck decision, 


making clear that trial court judges do have such discretion. 


20/ MR. DRISCOLL: 


THE COURT: 
MR. DRISCOLL: 


THE COURT: 


MR. DRISCOLL: 


| 
| 

And, also, I would like to bring up one 
further point: as Mr. Sidman no doubt is 
well aware, the defendant has convictions 
in the past, one for ADW I think 24 years 
ago, and one for robbery I think 19 years 
ago, and although I know this is not yet 
the law, I would like to move that these 
convictions not be admissible tio defeat 

the defendant's credibility. First of 

all, because of remoteness in time, and 
second, and more generally, because -- 

I know this is not the law yet -- it 

seems to me to admit these convictions 
deprives him of his rights under the 

Fifth Amendment, and lastly, I would also 
move to exclude the convictions two years 
azo for assault and carrying a deadly 
weapon, that is, a knife, on the similar 
ground, and also on the ground, and again, 
I know this is not yet the law, this is 

not the type of offense. that affects 
credibility. It is not the type of offense 
like larceny, forgery, or perjury. It 
doesn't -- 
| 
| 


Do you want me to change the law? 
Well, I would like you to, Your Honor. 
| 


I don't think I can do it.. The Court of 
Appeals will have to change it. 


All right, Your Honor. 


we ae 


Use of prior convictions for impeachment purposes is an 
ancient end anachronistic practice based on the myth that a 
convicted felon has a character defect. Unless the convic- 
tions are of crimes related to truth or falsity, such as per- 
jury, they have no probative relevance to the question of 
whether a witness is lying on the stand. 


Judge Fahy in a recent eloquent dissent urges that this 


whole practice requires clear and logical reconsideration. 


In Stevens v. United States (No. 19883, decided October 20, 
1966), Slip Opinion, p. 4, he said: 


"A serious question of fundamental unfairness 
arises when an evidentiary rule may deter a defend 
ant from testifying in his own behalf or if he does 
testify subjects hin to evidence highly prejudicial 
on the issue of guilt through inadmissible for that 
purpose. The present rule permits this on the 
theory that it helps the jury determine whether or 
not to believe the defendant. Yet, to test the rule 
by this case, how does the bare fact that appellant 
was found guilty of larceny in 1935, when he was in 
his early twenties, affect his credibility in testi- 
fying at his 1965 trial? And if we assume the 1935 
conviction to be relevant to his 1965 credibility, 
does not the effect of that conviction, together 
with his record of seven cther convictions, carry 
over to the issue of guilt at the 1965 trial, an 
issue as to which his prior convictions were inac- 
missible? I think it does, A jury cannot be ex- 
pected to departmentalize such evidence. 


"Perhaps the evidence of a prior criminal ree 
ord should be limited to a conviction which bears 
clearly on credibility--perjury, for example. The 
whole subject needs further study in the interest 
of the integrity of trials for crime." 


S39 


| 
| 
In this case, felonies thirty, twenty-four and| nineteen 
years old are so remote in time they tell little of the char- 
acter of the appellant. | 
Excluding those ancient felonies from the impeaching 
arsenal would have left only the 1963 conviction fot the 
double misdemeanor. The prejudice which can Hesuiel eon 
allowing impeachment by prior convictions has also 1ed to 
the institution of a rule which disallows such impeschnent 


by crimes of such small magnitude so as not to give rise to 
the right to a jury trial. In Pickney v. United States (No. 
19925, decided July 8, 1966), this Court held that it was 
reversible error to have allowed the defendant in a| trial 
for second degree murder to have been impeached by prior 
convictions of disorderly conduct, vagrancy and soliciting 
prostitution. The tenor of the opinion indicates that the 
overriding, consideration in the Court's mind was chht the preju- 
dice, possibly resulting from an impression of the dbfend- 

ant as a habitual criminal, was far greater than the proba- 


| 
tive value of such evidence. 


CONCLUSION 
| 


For the reasons set forth above, the appellant) requests 


that the judgment of the United States District Court for the 
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District of Columbia be reversed, and that this case be 


remanded with direction to afford the appellant a new trial. 


Respectfully submitted, 


LAWRENCE SPEISER 
Attorney for Appellant 
(Appointed by this Court) 
1424 - 16th Street N. W. 
Suite 501 

Washington, D. C. 20036 


CONSTITUTIONAL AND STATUTORY 
PROVISIONS AND RULES INVOLVED 


CONSTITUTIONAL PROVISIONS INVOLVED 


Amendment 5 of the United States Constitution 


No person ...shall be compelled in any criminal case 
to he a witness against himself, nor be deprived of; life, 


liberty or property, without due process of law... | 
| 


Afendment 8 of the United States Consititution | 
Excessive bail shall not be required, nor excessive 
fines imposed, nor cruel and unusual punishments inflicted. 
| 


STATUTORY PROVISIONS INVOLVED 


| 
14 D.C. Code §305 (Supp. V, 1966 
| 


A person is not incompetent to testify in either civil 
or criminal proceedings, by reason of his having been con- 
victed of crime. The fact of conviction may be given in 
evidence to affect his credibility as a witness, either upon 
cross-examination of the witness or by evidence aliunde; and 
the party cross-exanining him is not bound by his answers 
as to such matters... 


24 D.C. Code §502 | 
| 


The tern "chronic alcoholic" means any person who chron- 
ically and habitually uses alcoholic beverages to the extent 
that he has lost the power of self-control with respect to 
the use of such beverages, or while under the aegis of 
alcohol endangers the public morals, health, safety, 
welfare. 


Rule 5(a) Federal Rules of Criminal Procedure 


An officer making an arrest under a warrant issued 
upon 2 complaint or any person making an arrest without a 
warrant shall take the arrested person without unnecessary 
delay before the nearest available commissioner or before 
any other nearby officer empowered to commit persons charged 
with offenses against the law of the United States. When 
a person arrested without a warrant is brought before a 
commissioner or other officer, a complaint shall be filed 
forthwith. 


Rule 33 Federal Rules of Criminal Procedure 


The court may grant a new trial to a defendant if 
required in the interest of justice. If trial was by the 
court without a jury the court may vacate the judgment if 
entered, take additional testimony and direct the entry of 
a new judgment. A notion for a new trial based on the 
ground of newly discovered evidence may be made only before 


or within two years after final judgment, but if an appeal 
is pending the court nay grant the motion only on remand 
of the case. A notion for a new trial based on any other 
grounds shall be made within 5 days after verdict or fin- 
ding of guilty or within such further time as the court 
may fix during the 5-day period. 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented: 


1. May appellant claim as error his pre-Miranda im- 
peachment with innocuous parts of a written statement, 
reduced to writing directly upon his arrival at police 
headquarters following appellant’s seeking out and con- 
fessing to a police officer on the street, where the im- 
peachment challenged only his credibility and bore no 
relation to his guilt or innocence, or to his defenses? 

2. Did the trial court abuse its discretion in denying 
the motion for a new trial based on newly discovered evi- 
dence purporting to show an insanity defense, when that 
evidence was neither new nor of such force as would prob- 
ably result in acquittal, and consisted largely of deduc- 
tions, conclusions and hopes of defense counsel himself? 

3. May the trial court be held to have committed re- 
versible error in refusing to exclude impeachment by 


prior convictions in a pre-Luck case, where both the court 
and defense counsel agreed that the law as then inter- 
preted apparently gave the court no discretion to exclude 
it, and where in any event appellant’s credibility later 
collapsed from other causes? 


Counterstatement of the Case 
Statutes Involved 

Summary of Argument 
Argument: 


I. The impeachment directed to appellant’s testimony 
did not employ inadmissible statements; if it did, it 
was proper or harmless error 


Il. The trial court did not abuse its discretion in deny- 
ing appellant’s motion for a new trial 


III. The decision in Luck v. United States should not be 
applied to this case; even if so applied, there was 
no harmful abuse of discretion here 


Conclusion 
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for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant Herbert L. Carter was indicted and tried to 
a jury for murder in the second degree (22 D.C. Code 
§ 2408). He was found guilty of manslaughter (22 D.C. 
Code § 2405) on April 7, 1965 and thereafter sentenced 
to prison for four to fourteen years. The District Court 
denied as frivolous leave to appeal without prepayment of 
costs. This Court granted such leave. 

The Government’s case-in-chief was presented through 
five witnesses. Appellant’s landlady of three weeks, Mrs. 
Marian Hawthorne, testified that in the late hours of De- 


(1) 


2 


cember 23, 1964 she had had a discussion concerning over- 
due rent with the decedent, Elizabeth L, Henderson, who 
was living with appellant in his room (Tr. 12-14, 37). 
Following that discussion, Mrs. Henderson, who appeared 
to have been drinking, had returned to appellant’s room 
from which loud noises of argument emanated (Tr. 14, 
37-40). Suddenly all became quiet (Tr. 16). The next 
morning when Mrs. Hawthorne inquired about the rent, 
appellant answered but did not open the door to her (Tr. 
17-18). Thereafter, at three separate times during De 
cember 24 appellant told her Mrs. Henderson was dead, 
stating first that it was an accident and later that Mrs. 
Henderson had “made” him do it and he had “had” to do 
it (Tr. 18-22). 

Private C. Swiner, Metropolitan Police Department, 
testified that he was approached by appellant while on 
the beat about 11:05 P.M. on December 24 (Tr. 44). Ap- 
pellant told him, “I just killed my wife” (Tr. 45). Ap- 
pellant took the officer to his room to show him the body, 
telling the officer on the way that he had killed the woman 
with an icepick (Tr. 45,47). The officer found the body 
lying covered in the bed in appellant’s room with a wound 
in the left chest (Tr. 46-47), and he recovered the ice- 
pick (Tr. 49). The officer testified that appellant ap- 
peared “normal”, had talked freely and frankly, and that 
he had left appellant alone while summoning aid (Tr. 51- 
52, 60). 

Detective J. M. O’Brien, Metropolitan Police Depart- 
ment, testified that he went to the scene, saw the body 
and talked with appellant there (Tr. 58-57). He was not 
permitted to testify further concerning the conversation 
(Tr. 58). 

Dr. F. Toy of the D.C. General Hospital testified con- 
cerning his examination of the body in the early hours of 
December 25 (Tr. 28-30). Dr. L. L. Rayford, Jr., Depu- 
ty Coroner, testified concerning his autopsy of the body, 
and opined that death had resulted from a small pene- 
trating stab wound to the heart and pulmonary artery 
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(Tr. 31-34). The alcohol content of the blood was at a 
“very low level” (Tr, 35-36). 

After the Government rested, the defense recalled Offi- 
cer Swiner briefly, and moved for judgment of acquittal 
which was denied (Tr. 59-61). The prosecutor offered 
Charles E. Cain as a witness to the defense (Tr. 61-62). 
At a bench conference, the defense attorney requested the 
court not to permit impeachment of appellant by his prior 
convictions, setting forth grounds but agreeing with the 
court that the law as it then stood appeared to provide no 
basis for such action (Tr. 75-76). 

Appellant took the stand and testified at length in his 
own behalf. He stated that he began living with the 
decedent in September 1963, and that she was difficult to 
live with when she was drinking as she was in the weeks 
before her death (Tr. 81, 83, 86). On December 23, 1965 
appellant said he himself had been drinking a large 
amount of beer with two friends, one of whom was 
Charles Cain (Tr. 92-94). He and Cain were at appel- 
lant’s room still drinking when Mrs. Henderson came in 
and poured herself a glass (Tr. 94). She went out to talk 
to the landlady about the rent and, when she returned, 
asked appellant if he had the money (Tr. 94-95). She 
began arguing, threatened him with an icepick, and de- 
manded money, whereupon appellant grabbed her wrists 
and in the tussle fell with her onto the bed (Tr. 95-96). 
He had never seen the pick before, he said, and when they 
fell there was no outery from Mrs. Henderson (Tr. 97, 
100) ; Cain was gone when he got up off the bed (Tr. 98). 
He went to the couch and slept, he went on, and not until 
next morning did he realize Mrs. Henderson was not her 
usual self and noticed blood at the corner of her mouth 
(Tr. 98, 101-103). On that day he mostly walked the 
streets and drank until finally he told a police officer (Tr. 
104-105). 

On cross-examination, appellant was impeached with 
five prior convictions, which he admitted (Tr. 115-116). 
He admitted part of his statement to the landlady (Tr. 
117). He repeated his statements on direct that he had 
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never seen the icepick before the night in question, that 
Cain had disappeared when he got off the bed, and that 
Mrs. Henderson made no outcry; as to each, he was im- 
peached by contradictory statements to the police at the 
Homicide Squad Office (Tr. 117-118; 124-125; 125-126). 
Over objection on Mallory grounds alone, the court per- 
mitted the impeachment only without use of the confes- 
sion itself (Tr. 118-121, 126). The court declined to 
permit impeachment of appellant’s denial of dancing with 
Mrs. Henderson, first mentioned on cross-examination 
(Tr. 127). Appellant admitted the police had not forced 
him to sign anything, but said he did not know what he 
was signing and denied receiving any advice as to his 
rights (Tr. 119, 122-123). 

On redirect, appellant said that he had been half-drunk 
and sick on the evening of December 24, and that he was 
taken to D.C. General Hospital after police processing 
(Tr. 188). 

In rebuttal, the Government first called Charles Cain. 
He testified that he had known appellant since 1940, and 
that he had gone to appellant’s room and been drinking 
with him on the night of December 23 (Tr. 153-155, 158). 
He said appellant had gone out and returned with a 
woman, and had danced with her (Tr. 156). He testified 
that he had seen the icepick in appellant’s hand after the 
woman was injured, and that he had not seen it in the 
woman’s hand (Tr. 157, 159-160). Appellant had told 
him the girl was dead and then showed him the icepick 
(Tr. 160). At this point appellant himself interrupted 
the examination, calling for the witness to tell everything, 
including how the witness had suggested depositing the 
body in the alley and how appellant had “saved” him from 
involvement in the case. The court did not find it neces- 
sary to discipline appellant or order his silence. (Tr. 
161-162.) 

Det. O’Brien and a Det. F. Eccles also testified in re- 
buttal. The former stated that appellant had not com- 
plained of his health until completion of processing (Tr. 
165-167). Also, he had heard appellant say there had 
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been dancing (Tr. 168). Det. Eccles stated appellant had 
been advised of certain rights, and without mentioning 
their content said he had given statements concerning 
dancing, having the icepick, and decedent’s coughing, and 
putting her in bed (Tr. 178). 

A renewed motion for judgment of acquittal was de- 
nied, and appellant resumed the stand in surrebuttal (Tr. 
176). In contradiction of his earlier testimony, appellant 
admitted noticing blood on his coat but not on decedent’s 
mouth immediately after the tussle (Tr. 180, 184; com- 
pare 101-102, 134) ; he admitted that Cain remained until 
afterwards (Tr. 181; compare 129); that he, appellant, 
knew right away that Mrs. Henderson had been stabbed 
(Tr. 181; compare 102) ; that he knew earlier of the ice- 
pick (Tr. 181; compare 97, 117) ; that he knew Mrs. Hen- 
derson was dead shortly after the stabbing (Tr. 182; 
compare 102). Appellant claimed he had falsified his 
earlier testimony to avoid implicating Cain, and explained 
his reason for interrupting Cain’s testimony (Tr. 187, 
193). He claimed he had told the police “anything” be- 
cause they had aggravated him, but that at trial he had 
told the truth about essential things (Tr. 195, 197-198). 

In closing, the defense attorney argued that appellant 
stood uncontradicted on the “essential things” (Tr. 230- 
231). Government counsel pointed out that his credibil- 
ity had been impeached in numerous respects including 
by prior convictions (Tr. 236-287). The court charged 
the jury with respect to the prior conviction record (Tr. 
258). 

On June 25, 1965, prior to sentencing, appellant for the 
first time moved for 2 mental examination and was com- 
mitted for that purpose to St. Elizabeths Hospital (June 
Tr. 1-2).1 By letter of August 24, the superintendent re- 
ported appellant competent for pending court proceedings 
and without mental disease or defect then or at the time 


1“Jyne Tr.” refers to the transcript of proceedings occurring 
in that month of 1965. Similar designations are given to the tran- 
scripts of the September and November proceedings below. 
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of the offense. On September 17 appellant moved for a 
further mental examination to be conducted by the Legal 
Psychiatric Services, which the court granted (September 
Tr. 2-3). By letter of November 10, Dr. I. L. Berman, 
Staff Psychiatrist, Legal Psychiatric Division, reported 
his opinion that appellant suffered from chronic brain 
syndrome associated with alcoholic intoxication which had 
resulted in mental deficiency but not psychosis. The doc- 
tor opined that appellant was competent for legal proceed- 
ings, and that his offense was not the product of his men- 
tal condition. Appellant moved orally for a new trial on 
November 19 and subsequently submitted a written mo- 
tion (November Tr. 1-3). No affidavits were filed and no 
offer of testimony was made, nor did appellant proffer 
that medical evidence would affirmatively show produc- 
tivity. The court on January 3, 1966 denied the motion 
for new trial. 


STATUTES INVOLVED 


14 D.C. Code, Section 305 provides: 


A person is not incompetent to testify, in either 
civil or criminal proceedings, by reason of his having 
been convicted of crime. The fact of conviction may 
be given in evidence to affect his credibility as a wit- 
ness, either upon the cross-examination of the wit- 
ness or by evidence aliunde; and the party cross- 
examining him is not bound by his answers as to 
such matters. To prove the conviction of crime the 
certificate, under seal, of the clerk of the court 
wherein proceedings containing the conviction were 
had, stating the fact of the conviction and for what 
cause, is sufficient. 


22 D.C. Code, Section 2405 provides: 


Whoever commits manslaughter shall be punished 
by a fine not exceeding one thousand dollars, or by 
imprisonment not exceeding fifteen years, or by both 
such fine and imprisonment. 


7 
SUMMARY OF ARGUMENT 


I 


Appellant on direct examination admitted his partici- 
pation in the events leading up to the killing, and went 
on to testify to cireumstances surrounding and following 
it. On cross-examination in a pre-Miranda trial the 
prosecutor impeached him with certain innocuous parts 
of a written statement objected to at trial on Mallory 
grounds and here attacked as in violation of the rule of 
that case and the voluntariness requirement. The state- 
ment had been reduced to writing directly upon appellant’s 
arrival at police headquarters after appellant had sought 
out and confessed to a policeman on the street. In neither 
respect, therefore, was the statement inadmissible. More- 
over, the testimony attacked and the impeachment per- 
mitted dealt with circumstances not relating to guilt or 
innocence or bearing on appellant’s substantive defenses 
of accident and self-defense, Appellant’s credibility 
alone suffered. Thus, no error resulted and the search 
for truth was served. 


II 


The evidence tending to support a defense of insanity 
was weak and hesitant at best. It is doubtful that it 
would have been sufficient to require submission of the 
question to the jury even had it been timely asserted at 
trial. As a basis for obtaining a new trial it may be 
characterized as neither newly discovered nor of such 
force as would probably result in acquittal. In fact, it 
consisted largely of deductions and conclusions of defense 
counsel himself. Thus, appellant failed to carry his bur- 
den with respect to his new trial motion. Indeed, the 
trial court would have abused its discretion had it grant- 
ed appellant’s motion on the basis of the evidence offered. 


Il 


The impeachment of appellant by his prior convictions 
took place before the Luck decision. Although the de- 
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fense attorney requested the trial court to exclude such 
impeachment, both he and the court recognized that the 
court apparently had no discretion to do so under the 
law as then interpreted. Appellant gives no compelling 
reason why the court’s refusal to exclude the impeach- 
ment should be regarded as an abuse of discretion under 
a case then undecided, or why the Luck decision itself 
should be retroactively applied. Indeed, sound judicial 
administration compels otherwise. Moreover, in view of 
the collapse of appellant’s credibility when on surrebuttal 
he admitted numerous falsehoods in his prior testimony, 
any error in admission of this impeachment must be re- 
garded as harmless. 


ARGUMENT 


I. The impeachment directed to appellant’s testimony did 
not employ inadmissible statements; if it did, it was 
proper or harmless error. 


(Tr, 58, 97-98, 100-105, 117-119, 123-126, 138-139, 
164-167, 172, 180-184, 187, 191) 


Appellant claims error in his impeachment by use of a 
written statement taken from him shortly after arrest 
during processing at police headquarters.* He now as- 
serts that reversal is required because the statement was 
made involuntarily and in violation of the Mallory rule,® 
although only a Mallory objection was raised at trial and 
neither issue was fully ventilated. In his view the pres- 
ent limited impeachment was as damaging as direct use 
of the statement. Without so much as a nod to the 


2 Appellant’s Br. 14-22. 


3See Appellant’s Br. 16, 18. Appellant also seeks to invoke 
Miranda v. Arizona, 384 U.S. 436 (1966). This has been made 
inapplicable to trials commencing prior to June 22, 1966. Johnson 
& Cassidy v. New Jersey, 384 U.S. 719 (1966). This Court has 
rejected invitations to apply Miranda retrospectively. Johnson V. 
United States, D.C. Cir. No. 20006, decided November 22, 1966; 
Coleman v. United States, D.C. Cir. No. 19662, decided July 14, 
1966. 


+See Appellant’s Br. 21. 
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countervailing policies involved, appellant would have this 
Court rule error as a blanket proposition in total disre- 
gard of the basic concept of the trial as a search for 
truth. 

Preliminarily, we note the Court need not reach the 
substantive issue here presented, for the impeaching 
statements were generally admissible in any event. The 
uncontested facts*® indicate that appellant, having al- 
ready confessed to his landlady, sought out and repeated 
his confession to a police officer on the street at about 
11:05 P.M. on December 24, 1964 (Tr. 104-105, 117). 
Although it is not clear precisely when the arrest oc- 
curred, it appears that appellant was under arrest by 
11:30 when the homicide detectives arrived at his room 
(Tr. 58). Appellant arrived at police headquarters® at 
11.50, and typing of his statement began at 11:55 and 
was completed and signed by him at 12:53 A.M., Decem- 
ber 25 (Tr. 164).7 There is no indication as to when 
appellant was arraigned. But the statement recited 


warnings of his rights to appellant in two places and the 
officers indicated oral warnings were also given, although 
appellant denied receiving any warning (Tr. 123, 172).° 
After impeachment and without any objection as to vol- 
untariness being made, appellant testified that he had told 
the police “anything” because they aggravated him and 
he had felt sick at the time (Tr. 118-119, 138-139).° 


5 Except for minor discrepancies hereinafter noted, appellant ex- 
presses no disagreement with the Government’s sequence of events. 
Appellant’s Br. 4-6, 15-16. 


6 Appellant was transported to police headquarters, not to the 
Second Precinct. Tr. 164. See Appellant’s Br. 5. 


7 The times relative to the statement appear on Government Ex- 
hibit 6 for identification, as indicated at Appellant’s Br. 5. The 
completion time was 12:53, not 12:55. 


8 See Appellant’s Br. 5. 


° Appellant was in fact taken to D.C. General Hospital. Det. 
O’Brien’s testimony, however, was that he gave no indication of 
illness until he was being taken to the cellblock after processing. 
(Tr. 165-167.) 
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To be sure, the statements were not offered as part of 
the Government’s case-in-chief, and the trial court there- 
fore had no occasion to hear testimony in regard to their 
general admissibility. This, of course, “does not, in and 
of itself, demonstrate inadmissibility.” See Lockley v. 
United States, 106 U.S. App. D.C. 163, 167, 270 F.2d 915, 
919 (1959) (dissenting opinion). Moreover, the failure 
to object on voluntariness grounds should preclude rever- 
sal thereon. Johnson v. United States, D.C. Cir. No. 
20006, decided November 22, 1966, slip op. 3-4; Coor v. 
United States, 119 U.S. App. D.C. 259, 260, 340 F.2d 784, 
785 (1964); Hawkins v. United States, 109 U.S. App. 
D.C. 338, 342, 288 F.2d 122, 126 (1960) ; see Wright v. 
United States, 102 U.S. App. D.C. 36, 45, 240 F.2d 47, 
56 (1957) (concurring opinion). This is a case of a 
spontaneous threshold confession, largely repeated on the 
stand and quickly reduced to writing in the course of 
legitimate processing of the accused. See Bailey v. Unit- 
ed States, 117 U.S. App. D.C. 241, 828 F.2d 542, cert. 
denied, 377 U.S. 972 (1964) ; Muschette v. United States, 
116 U.S. App. D.C. 239, 322 F.2d 989, vacated and re- 
manded on other grounds, 378 U.S. 569 (1968) ; Jackson 
v. United States, 114 U.S. App. D.C. 181, 318 F.2d 572 
(1962); Lockley v. United States, supra; Heideman v. 
United States, 104 U.S. App. D.C. 128, 259 F.2d 943 
(1958), cert. denied, 359 U.S. 959 (1959) ; Metoyer v. 
United States, 102 U.S. App. D.C. 62, 250 F.2d 30 
(1957) ; compare Tatum v. United States, 114 U.S. App. 
D.C. 188, 313 F.2d 579 (1962) (confession after denials, 
reduced to writing after seven hours) ; Coleman v. United 
States, 114 U.S. App. D.C. 185, 313 F.2d 576 (1962) (op- 
portunity for extraction, reduced to writing after four 
hours) ; Jones v. United States, 113 U.S. App. D.C. 256, 
307 F.2d 397 (1962) (transported to scene). 

The record shows that appellant on direct examination 
in response to questions of his own counsel gave a quite 
complete version of the killing of Mrs. Henderson. He 
admitted all the essential facts relative to the question of 
his guilt or innocence, but claimed the death was an acci- 
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dental result of steps he took in self-defense.1? Appel- 
lant’s recital also included facts surrounding and follow- 
ing the killing. Specifically, appellant stated: 


(1) that he had never seen the fatal icepick prior to 
seeing it in the decedent’s hands during his tussle 
with her, and he had not known they owned it (Tr. 
97) ; 

(2) that Charles Cain had disappeared at the time ap- 
pellant got up off the bed and looked around (Tr. 
98), that immediately after getting up from the 
bed appellant staggered over to the couch and fell 
asleep (Tr. 100), and that the decedent was in the 
same position the next morning as when he got up 
from the bed (Tr. 103) ; 
that he did not realize the decedent was injured 
when they fell on the bed since she made no out- 
ery (Tr. 100), nor did he realize she was injured 
or dead until he awoke the next morning (Tr. 101- 
103). 


On cross-examination appellant substantially reiterated 


these statements, and was impeached thereon. Specifical- 
ly, the prosecutor queried appellant as to: 


(1) whether he had told the police that he had used the 
icepick to eat food with (Tr. 117); 

(2) whether he had told the police that he and Cain 
had moved the body to the bed (Tr. 124-125) ; 

(3) whether he had told police that the decedent had 
started coughing when she fell on the bed and that 
he had been unable to “wake” her (Tr. 125-126). 


Appellant at that time admitted telling the officers about 
eating with the icepick, although he stated he had told 
them falsely (Tr. 117-118) ; he denied making the other 
statements (Tr. 124-125; 125-126). Subsequently, when 
again placed on the stand in surrebuttal, appellant in 
response to his own counsel candidly admitted the making 


10 He admitted his presence at the scene; his participation in the 
argument and the struggle with the icepick; the falling on the bed 
with the pick between the two persons; and that he thought he 
had killed the woman. See Counterstatement 3-5. 
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as well as the truth of these latter statements and ‘others 
(Tr, 180-184). He claimed he had lied to protect Cain 
(Tr. 188, 187, 191). 

On this record it is difficult to conceive of a more 
proper or limited impeaching use of appellant’s statement 
affecting his credibility alone. Such damage as thus re- 
sulted to his case may not properly be the subject of com- 
plaint, for appellant has no license to resort to perjury. 
Walder v. United States, 347 U.S. 62 (1954); Tate v. 
United States, 109 U.S. App. D.C. 18, 283 F.2d 377 
(1960). The record reveals no shred of substantive con- 
fession introduced or intimated to the jury through the 
statement. Tate v. United States, supra at 16, 283 F.2d 
at 380; see Lockley v. United States, supra at 168, 270 
F.2d at 920 (1959) (dissenting opinion) ; compare John- 
son & Stewart v. United States, 120 U.S. App. D.C. 69, 
72, 344 F.2d 163, 166 (1964). 

Moreover, none of the usual undesirable features of 
such impeachment is present here. The impeachment did 
not challenge appellant’s innocence or his freedom to deny 
each and every element of the crime and more. Walder 
v. United States, supra at 65; Tate v. United States, 
supra at 16, 283 F.2d at 380 (“not inherently more in- 
criminatory than the statement on direct,” “simply a dif- 
ferent story”); compare Johnson ¢ Stewart v. United 
States, supra at 72, 344 F.2d at 166 (“directly challenged 
the innocence, not merely the credibility, of the defend- 
ants”). In view of appellant’s basic admissions on di- 
rect," it may not be said that the impeachment had any 
substantive bearing on or relation to his defense. Cf. 
Lockley v. United States, supra at 166, 270 F.2d at 918 
(“added nothing substantial”) ; compare Inge v. United 
States, —— U.S. App. D.C. —, 356 F.2d 345 (“bearing 
directly on a central issue”) ; White v. United States, 121 


11 Appellant may not of course claim that these were the result 
of prosecutorial questioning, or that the Government “smuggled in” 
the tainted evidence on cross-examination. See footnote 10, supra. 
See Walder v. United States, supra at 65-66; compare Lee V. United 
States, D.C. Cir. No. 19939, decided October 20, 1966, slip op. 4-5. 
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U.S. App. D.C. 287, 290, 349 F.2d 965, 968 (1965) 
(“used to contradict his only defense”) ; Brown v. United 
States, 119 U.S. App. D.C. 2038, 208, 209, 388 F.2d 543, 
549, 549 (1964) (“revealed appellant’s alleged admissions 
of complicity,” concerned “indispensable elements of the 
crime”) ; Smith v. United States, 114 U.S. App. D.C. 140, 
312 F.2d 867 (1962). The impeachment related to defi- 
nitely “minor points” in appellant’s tale. See Bailey v. 
United States, supra at 248, 328 F.2d at 544; and see 
Inge v. United States, supra, 356 F.2d at 349. Further, 
these were “lawful proper acts” without relation to ques- 
tions of guilt or innocence. Tate v. United States, supra 
at 16, 283 F.2d at 380; and see Inge v. United States, 
supra, 356 F.2d at 349; compare Johnson & Stewart v. 
United States, supra at 72, 344 F.2d at 166. 

In fact, the nub of appellant’s position is that he was 
successfully impeached. So callow a complaint evidences 
no greater respect for the integrity of the adversary sys- 
tem than for the trial as a search for truth. Se, eg., 
Starr v. United States, 105 U.S. App. D.C. 91, 264 F.2d 
377 (1958), cert. denied, 359 U.S. 986 (1959). A fair 
balancing of the countervailing policies elucidated in past 
decisions would permit the impeachment here questioned. 


Il. The trial court did not abuse its discretion in denying 
appellant’s motion for a new trial. 


(November Tr. 3) 


Appellant next claims error in the denial of his motion 
for a new trial made more than seven months after 
trial. He argues that the motion for ney trial provided 
sufficient evidentiary basis to “raise” the issue for con- 
sideration of a trial jury, and that this should have re- 
quired granting of the motion.” 

But the record again is unkind to appellant’s case. No 
medical evidence of insanity was adduced before or dur- 


12 Appellant’s Br. 22-29. 
13 See Appellant’s Br. 28-29. 
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ing trial, nor was any such claim propounded.“ Even at 
the motion for new trial, no witnesses were offered to aid 
the court and no affidavits of such witnesses or others 
were presented. As a result the court was left with the 
report from the St. Elizabeths superintendent finding 
appellant competent and without mental disease; * with 
the report from the Legal Psychiatric Division finding 
that appellant was competent but had a chronic brain 
syndrome and mental deficiency which did not, however, 
cause him to commit the offense; ** and with the tortured 
but enthusiastic conclusion of defense counsel that, with 
the correction of disparities and the addition of omissions, 
a defense of insanity might possibly be called into being.” 
In short, at all stages appellant failed to carry his burden 
on the insanity question. 


14 See Counterstatement 3-6 for references to the record for this 
and the following three sentences. 


13In pertinent part, this stated: 


As a result of our examinations and observation, it is our 
opinion that Herbert L. Carter is mentally competent for the 
pending Court procedure. It is our opinion that he is not now, 
and was not, on or about December 23, 1964, suffering from a 
mental disease or defect. 


16In pertinent part, this stated: 


As a result of my examination it my opinion that Mr. 
Carter suffers from a Chronic Brain Syndrome Associated with 
Alcoholic Intoxication. There is no evidence of psychosis but 
the organic damage has resulted in mental deficiency (IQ 68). 
It is my opinion that Mr. Carter is mentally competent to 
understand the proceedings against him and to assist properly 
in the preparation of his defense. It is further my opinion that 
his alleged offense was not the product of his mental condition 
on or about December 24, 1964. 


17 See November Tr. 3, where appellant represented in part that 
Dr. Berman “did indicate to me yesterday on the telephone... . 
that he could not give an opinion as to productivity if the offense 
were committed during a period when the defendant was taking in 
a substantial amount of alcohol... .” See also the written motion 
for a new trial at 2. And see Appellant’s Br. 27, where appellant 
hopefully suggests that more evidence might somehow be developed 
and ascribes its present sparseness to appellant’s indigency. 
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’ Of course, denial of a motion for new trial is ground 
for reversal only in exceptional circumstances. Holt v. 
United States, 218 U.S. 245, 251 (1910) (Holmes, J.) 5 
Smith v. United States, 109 U.S. App. D.C. 28, 31, 283 
F.2d 607, 610 (1960). And the appellate courts do “not 
sit to try de novo motions for a new trial.” United States 
v. Johnson, 327 U.S. 106, 113 (1946). Even had appel- 
lant sufficient evidence to raise the defense at trial for 
submission to a jury, he may not blithely equate this scin- 
tilla or more with the proof necessary to overturn a jury 
verdict and grant a new trial.’ 

The criteria for obtaining a new trial on newly discov- 
ered evidence, the only ground here available to appel- 
lant,’® are as he points out: 


“To obtain a new trial because of newly discovered 
evidence (1) the evidence must have been discovered 
since the trial; (2) the party seeking the new trial 
must show diligence in the attempt to procure the 
newly discovered evidence; (3) the evidence relied on 
must not be merely cumulative or impeaching; (4) 
it must be material to the issues involved; and (5) 
of such a nature that in a new trial it would prob- 
ably produce an acquittal.” 


Thompson v. United States, 88 U.S. App. D.C. 235, 236, 
188 F.2d 652, 653 (1951). Certainly the evidence pre- 


18 We question the sufficiency of the evidence to raise the insanity 
defense even had it been timely asserted at trial. See Smith & 
Cunningham v. United States, 122 U.S. App. D.C. 300, 353 F.2d 
838 (1965) (more than mere claim required; psychiatric testimony 
of improbability of claim); Plummer Vv. United States, 104 U.S. 
App. D.C. 211, 260 F.2d 729 (1958) (conclusory assertion by coun- 
sel); Lebron v. United States, 97 U.S. App. D.C. 188, 229 F.2d 
16 (1955) (shooting congressmen); Wright v. United States, 94 
U.S. App. D.C. 307, 215 F.2d 498 (1954) (loss of memory; hit on 
head by bottle); Neely v. United States, 80 U.S. App. D.C. 187, 
150 F.2d 977, cert. denied, 326 U.S. 768 (1945) (whiskey made 
mind “go off”; lay affidavits; psychiatrist’s conclusion of malinger- 
ing); Jackson v. United States, 58 U.S. App. D.C. 125, 25 F.2d 
549 (1928) (theoretical claim plus demeanor). Appellant’s appeal 
to his indigency has small relation to the issue. See Brief 27. 


19 F.R. Crim. P. 33. 
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sented by appellant to the trial court and now argued.on 
appeal cannot, in large part, be characterized as new, nor 
can appellant effectively assert his diligence in seeking 
timely to uncover it. See Wright v. United States, 94 
U.S. App. D.C. 307, 215 F.2d 498 (1954); Wagstaff v. 
United States, 91 U.S. App. D.C. 146, 198 F.2d 955 
(1952) ; Saunders v. United States, 90 U.S. App. D.C. 
90, 197 F.2d 685 (1952). Evidence of mental illness does 
not inhere scattered out in the world at large but in the 
person at hand, and it would appear likely that the close 
association with appellant involved in preparing for trial 
over a lengthy period would at least suggest to experi- 
enced counsel the need of further inquiry. The present 
assertion as evidence of insanity of appellant’s behavior 
at trial and his lack of cooperation with counsel, together 
with assertion in the motion of his long record of assaults 
and excessive drinking which were sufficient to initiate 
the probation officer’s inquiry, thus takes on a lame as- 
pect. Moreover, the necessary probability of acquittal re- 
sulting from the new evidence sufficient to overcome the 
finality of the jury’s verdict is absent. See Wright v. 
United States, supra; Saunders v. United States, supra. 
Here we have two reports of competency, including one 
report of no mental disease, and one of abnormal mental 
condition but without productivity of the offense, The 
only hope appellant holds out is that, in the event of fur- 
ther study and perhaps better information, the latter re- 
port might be changed from a negative opinion to no 
opinion concerning productivity. Even that is speculative 
and comes from the mouth of appellant’s advocate. There 
is no new development of underlying opinion here, nor 
even a change of view by the examining psychiatrists. 
Compare Blocker v. United States, 107 U.S. App. D.C. 
68, 274 F.2d 572 (1959) (en banc); Williams v. United 
States, 104 U.S. App. D.C. 277, 261 F.2d 748 (1958). 
Even if by some stretch this were sufficient to go to a 
jury if propounded at trial, it could hardly create the 
likelihood of acquittal here required. 
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Indeed, we submit that, had the trial judge granted a 
new trial on the basis of the flimsy evidence presented, he 
would have abused his discretion. See Williams v. United 
States, supra at 278, 261 F.2d at 744. If the Court dis- 
agrees, it ought at most to remand for a hearing. But 
even a hearing should not be required on these facts 
where little additional useful evidence could be made 
available.2° See Ewing v. United States, 77 U.S. App. 
D.C. 14, 19, 185 F.2d 638, 638 (1942), cert. denied, 318 
U.S. 776 (1948) ; United States v. Hoffa, 247 F.Supp. 692 
(D.C. Tenn.), aff'd, 849 F.2d 20 (6th Cir. 1965), aff'd, 
—— U.S. —— (No. 32, December 12, 1966); compare 
Remmer v. United States, 347 U.S. 227, 230 (1954) 
(jury tampering; appellant not informed); Smith v. 
United States, —— U.S. App. D.C. ——, 361 F.2d 74 
(1966) (complete absence of record); Lyles v. United 
States, 272 F.2d 910, 912 (5th Cir. 1959) (exceptional; 
both parties requested) ; Williams v. United States, supra 
(available evidence not considered) ; but cf. Ryan v. Unit- 


ed States, 89 U.S. App. D.C. 328, 191 F.2d 779 (1951) 
(jury tampering). 


III. The decision in Luck v. United States should not be 
applied to this case; even if so applied, there was no 
harmful abuse of discretion here. 

(Tr, 75-76, 115-116) 


Appellant finally seeks error in the impeachment of ap- 
pellant by five prior convictions including three felonies.” 
He argues that the trial court’s failure to grant his mo- 
tion to exclude such impeachment, made before appellant 
took the stand, was an abuse of discretion under Luck 
v. United States, 121 U.S. App. D.C. 161, 348 F.2d 763 
(1965) . 


20 We fail to see the relevance of appellant’s invocation of a 
competency case on this issue. See Br, 29. 


21 Appellant’s Br. 29-33. The convictions consisted of: malicious 
assault in 1935, assault with a deadly weapon in 1941, robbery in 
1946, simple assault and carrying a deadly weapon in January 
1968. Tr. 115-116. 


22 Appellant was found guilty on April 7, 1965. The Luck decision 
was handed down on May 21, 1965. 
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This Court’s purpose in rendering the Luck decision 
to interpret the applicable statute * is clear. But surely 
it will be recognized that the decision reached in that case 
represented an innovation.* Although the Luck rule is 
a matter of statutory interpretation, it essentially governs 
an evidentiary question which comes within the power of 
the courts to control.2* The Supreme Court has recently 
refused to apply important constitutional decisions retro- 
actively.* This Court has similarly exercised its power re- 


2314 D.C. Code § 305. 


24 See, e.g., Richards v. United States, 89 U.S. App. D.C. 354, 
357, 192 F.2d 602, 605 (1951); Bostic v. United States, 68 App. 
D.C. 167, 169, 94 F.2d 636, 638 (1937), cert. denied, 303 U.S. 635 
(1938). It is quite clear that both judge and defense counsel 
considered that the court had no power to act in accordance with 
appellant’s wishes. The following colloquy occurred at the bench: 


MR. DRISCOLL: And, also, I would like to bring up one 
further point: as Mr. Sidman no doubt is well aware, the 
defendant has convictions in the past, one for ADW I think 
24 years ago, and one for robbery I think 19 years ago, and 
although I know this is not yet the law, I would like to move 
that these convictions not to be admissible to defeat the defend- 
ant’s credibility. First of all, because of remoteness in time, 
and second, and more generally, because—I know this is not 
the law yet—it seems to me to admit these convictions de- 
prives him of his rights under the Fifth Amendment, and 
lastly, I would also move to exclude the convictions two years 
ago for assault and carrying a deadly weapon, that is, a 
knife, on the similar ground, and also on the ground, and again, 
I know this is not yet the law, this is not the type of offense 
that affects credibility. It is not the type of offense like 
larceny, forgery, or perjury. It doesn’t— 


THE COURT: Do you want me to change the law? 
MR. DRISCOLL: Well, I would like you to, Your Honor. 
THE COURT: I don’t think I can do it. The Court of 
Appeals will have to change it. 
MR. DRISCOLL: All right, Your Honor. 
(Tr. 75-76) 


25 See, e.g., McNabb v. United States, 318 U.S. 322, 341 (1943). 


26 See, e.g., Johnson & Cassidy V. New Jersey, 384 U.S. 719 (1966) 
(refusal to apply retroactively Miranda Vv. Arizona, 384 U.S. 436 
(1966) and Escobedo v. United States, 378 U.S. 478 (1964)) ; Tehan 
v. Shott, 382 U.S. 406 (1966) (applying prospectively the rule 
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garding insanity * and sentencing ** procedures. In the 
present instance, the Luck decision, which the Court did 
not state was to be applied retroactively and which here 
does not affect the “very integrity of the fact-finding proc- 
ess” * or avert “the clear danger of convicting the inno- 
cent,” * should be prospectively applied.*?. The trial court 
cannot be expected to apply a discretion which it under 
standably did not know it had.* 

In the event, any error resulting from appellant’s im- 
peachment by prior convictions was harmless. Appel- 
lant’s guilt was crystal clear. In fact, he admitted most 
of the elements relating to his guilt.** Further, he was im- 


forbidding adverse comment by judges and prosecutors on failure 
of defendant to testify) ; Linkletter v. Walker, 381 U.S. 618 (1965) 
(applying prospectively the rule excluding from state proceedings 
evidence obtained through an unreasonable search and seizure). 
Compare Gideon v. Wainwright, 372 U.S. 335 (1963) (retrospective 
application of right of an indigent to advice of counsel at trial) ; 
Jackson v. Denno, 378 U.S. 368 (1964) (retroactive application of 
right of an accused to effective exclusion of an involuntary con- 
fession from trial). 


27 See Durham V. United States, 94 U.S. App. D.C. 228, 214 F.2d 
862 (1954); Jordan v. United States, 95 U.S. App. D.C, 27, 217 
F.2d 670 (1954) ; Stogner v. United States, 97 U.S. App. D.C. 172, 
229 F.2d 513 (1955). 


28 See Couch Vv. United States, 98 U.S. App. D.C. 292, 235 F.2d 
519 (1956). 


29 Linkletter v. Walker, supra at 639. 
30 Tehan V. Shott, supra at 416. 


31 See Coleman v. United States, D.C. Cir. No. 19662, decided 
July 14, 1966, slip op. at 7; Dooling v. Overholser, 100 U.S. App. 
D.C. 247, 251, 243 F.2d 825, 829 (1957) and cases cited therein 
(statutory interpretation requiring representation by attorney or 
guardian before Mental Health Commission given prospective appli- 
cation only). 


32 See Hood v. United States, D.C. Cir. No. 19650, decided June 
30, 1966. This is distinguishable from Brown v. United States, 
D.C. Cir. No. 20041, decided November 10, 1966, where the court 
exercised its discretion on improper grounds. 


33 See Counterstatement 3-6 and Argument I, supra. See Foot- 
note 10, supra. 
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peached by his statements and by rebuttal witnesses fol- 
lowing the impeachment now complained of.* That im- 
peachment, particularly that by rebuttal witness Cain, was 
so successful that appellant abandoned positions tenacious- 
ly clung to and openly admitted many of his falsehoods.** 
It would indulge in rank speculation to conclude that the 
admission of these convictions could have influenced the 
jury’s decision. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
Scott R. SCHOENFELD, 
Assistant United States Attorneys. 


34 [bid. 


33 See Counterstatment 5. 
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